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1. 9:00 AM CASE NUMBER:  C22-01819 
CASE NAME:  JAYSON WALTERS VS.  RINA AMINOV 
 *HEARING ON MOTION IN RE:  TO QUASH SERVICE OF SUMMONS AND COMPLAINT  
FILED BY: AMINOV, RINA CAMILLE ALFONSO 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Rina Camille Alfonso Aminov’s Motion to quash service of summons 

and complaint (“Motion”). 

For the following reasons, the Motion is granted. 

Procedural Background 

Plaintiff Jayson Walters (“Plaintiff”) filed his complaint for personal injury and intentional emotional 
distress against Defendant Rina Camille Alfonso Aminov (“Defendant”) on September 6, 2022. 
Defendant contends that on or about September 16, 2022 Plaintiff personally handed Defendant an 
envelope with the summons and complaint and a handwritten note stating: “Camille you been 
served.”  

Analysis  

“A summons may be served by any person who is at least 18 years of age and not a party to the 
action.” (California Code of Civil Procedure § 414.10.)  

Under Section 414.10, “a party to an action is prohibited from personally serving the defendant.” 
(Caldwell v. Coppola (1990) 219 Cal.App.3d 859, 863.) “[T]he prohibition on service by the opposing 
party is strictly enforced.” (Id. at 865.) “When a party has served notice on the opposing party, the 
court lacks personal jurisdiction over the defendant.” (Ibid.) “Personal service by a party renders any 
judgment or order arising from the proceeding void, despite the defendant’s actual notice.” (Ibid.)  

Defendant asserts that Plaintiff personally handed her the summons and complaint on or about 
September 16, 2022. At this time, no proof of service of summons has been filed with the Court 
evidencing another type of service. (CCP § 583.210(b).)  

Based on the above, Plaintiff has failed to properly serve Defendant. Accordingly, Defendant’s Motion 
is granted.   
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2. 9:00 AM CASE NUMBER:  MSC18-00603 
CASE NAME:  WANG VS. BRANAGH DEVELOPMENT 
 *HEARING ON MOTION IN RE:  GOOD FAITH SETTLEMENT (ORIGINALLY ON CALENDAR 10/27/22)  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendants NCMG, Inc., Shun Huang Zheng and NCMG Group, Inc.’s motion for a good faith 

settlement order is granted. The Court finds that the settlement is in good faith pursuant to Code of 

Civil Procedure § 877.6.  

The party claiming that a settlement is not in good faith under Code of Civil Procedure §877.6 

had the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates (1985) 38 

Cal.3d 488, 499 (“Tech-Bilt”); City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1261, 1264.) The party asserting that the settlement was not made in good faith must demonstrate 

that the settlement is “so far out of the ballpark in relation to [the Tech-Bilt] factors as to be 

inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 38 Cal.3d at 499-500.) 

When a settling party brings a motion for determination of good faith settlement, it need only 

present a “barebones” motion. (City of Grand Terrace, supra, 192 Cal.App.3d at 1261.) If, however, 

that motion is opposed then the settling party can “file responsive counterdeclarations to negate the 

lack of good faith asserted by the nonsettling contesting party.” (Ibid.)  In order for the Court to make 

a factual determination that a settlement was made in good faith, the settling party must present 

sufficient admissible evidence that will allow the Court to evaluate the settlement in terms of the 

factors contemplated by Tech-Bilt. (City of Grand Terrace, supra, 192 Cal.App.3d at 1263.)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were found 
liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
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nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.)  

Ultimately, for the Court to deny the motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.)  

This is a construction defect case involving a single-family home. Plaintiffs agreed to settle 
their claims against the NCMG Defendants for $200,000. Plaintiffs are claiming $10 million in 
damages. NCMG has $1 million in insurance coverage for this case. There is no evidence of fraud or 
collusion here.  

The big question in this motion is what is a rough approximation of plaintiffs’ total recovery 
and the settlor’s proportionate liability. NCMG explains that the only claim involving its work is for the 
over garage deck, which had water damage. That deck has been repaired for a cost of $310,000. 
There are some other costs associated with the repair and litigation. Plaintiffs claimed that NCMG and 
High End Development were liable for $577,638 to $692,480 (although NCMG’s share would not 
include $164,598 in attorney fees). (See NCMG’s ex. 6.)  

Branagh opposes this motion, arguing that this settlement is not within the ballpark because 
NCMG is responsible for 30 - 40% of the damages claimed in this case, which Branagh believes should 
be $3 to $4 million. While Branagh argues that NCMG should be liable for $3 to $4 million, they do 
not provide admissible evidence showing that Plaintiffs’ damage estimates for the deck are wrong.  

Branagh’s opposition focuses instead on showing that NCMG is responsible for many of the 
problems with the garage deck. Branagh’s expert found that the deck stanchions were altered 
without proper waterproofing and a slip sheet was added that included a chemical that deteriorated 
the waterproofing system underneath. (Griffith depo. 30:14-32:8.) Branagh argues that one big issue 
was the concrete was installed over the deck was more than twice the thickness and thus twice the 
weight as was included in the plans. (Mahaney dec. ¶7.) The unexpected weight of the concrete will 
require supplemental framing. (Mahaney dec. ¶8.) Mahaney’s statement that NCMG installed the 
concrete is inadmissible. In addition, NCMG’s owner stated in reply that NCMG did not install the 
concrete and that the concrete had already been installed when NCMG installed the tile. (Zheng dec. 
¶¶3-5.) There is at least a dispute about whether NCMG installed the concrete, which was one of the 
main problems identified for the garage deck.  

Overall, the Court finds that Plaintiffs’ damages estimate of for $577,638 to $692,480 for the 
garage deck is a reasonable estimate of the potential liability for the deck, which NCMG and High End 
Development are both responsible for. NCMG has evidence that they were not responsible for the 
concrete and they are not responsible for attorney fees, which further reduces their liability. In 
addition, a settling party should be pay less than they would pay at trial. Overall, the Court finds that 
NCMG’s settlement is within the ballpark.  
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The Court rules on NCMG’s objections to evidence as follows: 

1. Sustained.  
2. Sustained.  
3. Overruled.  
4. Overruled.  
5. Sustained.  
6. Overruled.  
7. Overruled.  
8. Overruled.  
9. Sustained.  
10. Overruled.  
11. Overruled.  

 
 

  
    

3. 9:00 AM CASE NUMBER:  MSC18-00603 
CASE NAME:  WANG VS. BRANAGH DEVELOPMENT 
 *HEARING ON MOTION IN RE:  GFS FOR DALE G. ANDERSON  
FILED BY: ANDERSON, DALE G. 
*TENTATIVE RULING:* 
 

Defendant Dale G. Anderson’s motion for a good faith settlement order is denied without 

prejudice.  

The party claiming that a settlement is not in good faith under Code of Civil Procedure §877.6 

had the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates (1985) 38 

Cal.3d 488, 499 (“Tech-Bilt”); City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1261, 1264.) The party asserting that the settlement was not made in good faith must demonstrate 

that the settlement is “so far out of the ballpark in relation to [the Tech-Bilt] factors as to be 

inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 38 Cal.3d at 499-500.) 

When a settling party brings a motion for determination of good faith settlement, it need only 

present a “barebones” motion. (City of Grand Terrace, supra, 192 Cal.App.3d at 1261.) If, however, 

that motion is opposed then the settling party can “file responsive counterdeclarations to negate the 

lack of good faith asserted by the nonsettling contesting party.” (Ibid.)  In order for the Court to make 

a factual determination that a settlement was made in good faith, the settling party must present 

sufficient admissible evidence that will allow the Court to evaluate the settlement in terms of the 

factors contemplated by Tech-Bilt. (City of Grand Terrace, supra, 192 Cal.App.3d at 1263.)  
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The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were found 
liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.)  

Ultimately, for the Court to deny the motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.)  

This is a construction defect case involving a single-family home. Plaintiffs agreed to settle 
their claims against the Anderson for $20,000. Plaintiffs are claiming $10 million in damages.  

Anderson worked as an architect on the project, but was not involved in observing or 
investigating construction work being performed at the building site. (Anderson dec. ¶4.) In reply, 
Anderson points out that the General Notes section of his plans states that “the contractor shall 
notify the architect of any discrepancies, errors or omissions prior to construction; that the contractor 
shall be responsible for the proper execution of the work in the drawings; and that the architect shall 
not be responsible for the construction means, methods, techniques, sequences or procedures of the 
contractor.” (Anderson reply dec. ¶3.) This information does not, however, address whether the plans 
were initially faulty, which could have led to some of the alleged construction problems.   

In opposing this motion, Branagh relies on the declaration of Kneppers, a building inspector 
and mechanical engineer. Kneppers explained that the architect’s plans for the project did not comply 
with the Building Code in several ways. (Kneppers dec. ¶7.) Kneppers also showed how the identified 
problems with the Building Code resulted in damages of about $1.4 million. (Kneppers dec. ¶8.)  
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Anderson argues that the Court should disregard Kneppers’ declaration because Kneppers is 
not an architect and thus cannot opine on the standard of care for an architect. The Court finds 
Kneppers’ declaration generally admissible as Kneppers is qualified to explain whether the 
architectural plans had errors.  

Anderson also argues that the Building Code sections discussed by Kneppers do not apply to 
architects. (Anderson reply dec. ¶4.) But Anderson does not explain why architects do not have to 
comply with the Building Code or how the failure to comply with the Building Code would have no 
bearing on Anderson’s liability.  

Anderson does not have any professional liability insurance, but provided no other 
information about his finances. (Anderson dec. ¶5.) There is no evidence of fraud or collusion here.  

Overall, the Court finds that there is insufficient information for the Court to find this 
settlement was made in good faith. To justify a settlement of this minimal amount, considering all of 
the Tech-Bilt factors, would essentially require a finding that Anderson likely has no liability at all, or 
that he has no ability to pay anything more, or some combination of the two.   It may be that further 
financial information would establish that Anderson has no ability to pay more than $20,000, but the 
lack of insurance by itself does not establish that he is essentially judgment-proof.  

 

  
    

4. 9:00 AM CASE NUMBER:  MSC19-00644 
CASE NAME:  HUSSEY VS HORRIGAN COLE ENTERPRISES 
 HEARING IN RE:  MOTION FOR APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiffs Chanel Welcome and Shannon Hussey move for preliminary approval of their class 
action and PAGA settlement with defendants Horrigan Cole Enterprises, Inc. (dba Cole Vocational 
Services), and Mentor Management, Inc.  Cole Vocational Services provides physical care and for 
various persons in need of assistance, and the putative class consists of employees who directly 
provide those services.  For the Court’s October 20, 2022, calendar, the Court issued a tentative ruling 
identifying certain issues as to which it requested supplemental briefing.  Plaintiff has now provided 
that information. 

A. Background and Settlement Terms 

The original complaint was filed on April 4, 2019, raising class action claims on behalf of non-
exempt employees, alleging that defendant violated the Labor Code in various ways, including failure 
to pay minimum and overtime wages, failure to provide meal and rest breaks, failure to provide 
proper wage statements, and failure to pay all wages due on separation. On August 15, 2019, a First 
Amended Complaint was filed adding PAGA claims.  On September 25, 2020, a Second Amended 
Complaint was filed in an effort to consolidate separate claims raised in another action, and including 
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similar allegations, but also adding claims based on split-shift premiums and failure to reimburse 
employee business expenses.   

The settlement would create a gross settlement fund of $940,000.  The class representative 
payment to the plaintiff would be $10,000 each, totaling $20,000.  Attorney’s fees would be 
$313,333.33 (one-third of the settlement).  Litigation costs would not exceed $40,000.  The 
settlement administrator’s costs (ILYM) are estimated at $28,975.  PAGA penalties would be $25,000, 
resulting in a payment of $18,750 to the LWDA.  The net amount paid directly to the class members 
would be about $519,000. The fund is non-reversionary. There are an estimated 2,830 class members. 
Based on the estimated class size, the average net payment for each class member is approximately 
$183. 

The entire settlement amount will be deposited with the settlement administrator within 10 
days after final approval of the settlement. 

The proposed settlement would certify a class of all current and former non-exempt Direct 
Support Professionals employed at Defendants’ California facilities between June 20, 2017, and 
March 22, 2022.  “Direct Support Professionals” are a subset of defendant’s non-exempt employees 
who provide direct assistance to persons enrolled in defendant’s programs with skill development, 
health maintenance, medication administration, personal care, behavioral development, and 
activities such as grocery shopping, entertainment, attending educational programs, and securing and 
maintaining employment. 

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks undelivered or uncashed 180 days after mailing will be voided, and will be paid 
to a cy pres beneficiary. Initially, the beneficiary was the Teddy Bear Cancer Foundation. After the 
Court questioned whether that Foundation qualified under Code of Civil Procedure section 384(b), 
which requires that cy pres funds be provided “to nonprofit organizations or foundations to support 
projects that will benefit the class or similarly situated persons, or that promote the law consistent 
with the objectives and purposes of the underlying cause of action, to child advocacy programs, or to 
nonprofit organizations providing civil legal services to the indigent,” the parties modified the 
agreement to provide residual funds to CASA of Los Angeles, which meets the requirements of the 
statute.  Counsel attest that they do not have any pecuniary interest in CASA of Los Angeles.    They 
have not quite attested to the requirement of the statute, however, which is to “notify the court if 
the attorney has a connection to or a relationship with a nonparty recipient of the distribution that 
could reasonably create the appearance of impropriety as between the selection of the recipient of 
the money or thing of value and the interests of the class.”  (CCP § 382.4.)  
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The settlement contains release language covering “all claims and causes of action, alleged or 
which could have reasonably been alleged based on the allegations in the SAC,” including a number of 
specified claims.  Under recent appellate authority, the limitation to those claims with the “same 
factual predicate” as those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC 
(2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope of the 
allegations of the complaint.”  “Put another way, a release of claims that goes beyond the scope of 
the allegations in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop 
Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Formal discovery was undertaken, resulting in the production of substantial documents.  The 
matter settled after arms-length negotiations, which included a session with an experienced mediator 
in March of 2022.   

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a “maximum possible liability” of about $27.9 million.  The settlement is 
about 3% of that amount.  Counsel note that the meal period policy “appears facially legal,” but 
actual practices are not.  In the supplemental submission, counsel provide a qualitative description of 
the risks involved.  No express numerical calculation is provided, but there is no express requirement 
of one.  The expressed total may reflect a theoretical maximum but it has little if any relationship to 
the actual value of the case in settlement. 

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA 
concurrently with the filing of the motion.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 
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Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-

807. 

D.  Discussion and Conclusion 

Counsel have provided the Court with additional material satisfying the Court’s previous 

concerns.  The Court does request, however, that counsel provide another declaration concerning the 

cy pres recipient that meets the requirements of Code of Civil Procedure section 382.4.  
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Subject to the submission of the declaration in question, the Court finds that the settlement is 

sufficiently fair, reasonable, and adequate to justify preliminary approval.  

Counsel should submit the supplemental declaration by November 17, 2022.  Assuming it is 

satisfactory, the motion will be granted.  Counsel will be directed to prepare an order reflecting this 

tentative ruling, the other findings in the previously submitted proposed order, and to obtain a 

hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.  The ultimate judgment 

must provide for a compliance hearing after the settlement has been completely implemented.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-00718 
CASE NAME:  JOHNSON VS. AMSPEC, LLC 
 *HEARING ON MOTION IN RE:  COMPEL ARBITRATION OF PLAINTIFFS INDIVIDUAL PAGA CLAIMS  
FILED BY: AMSPEC, LLC A NEW JERSEY LIMITED LIABILITY COMPANY 
*TENTATIVE RULING:* 
 
                 Defendant AmSpec, LLC’s Motion to Compel Arbitration of Plaintiff’s Individual Private 
Attorneys’ General Act (“PAGA”) claims and to Dismiss the Representative Claims is granted in part 
and denied in part.  Plaintiff’s is ordered to arbitrate her individual PAGA claims pursuant to the 
Arbitration Agreement.  Plaintiff’s representative PAGA claims are not dismissed but stayed pending 
arbitration.  However, if the California Supreme Court issues a ruling in the interim, Defendant may 
revisit the ruling on the stay.  (Review granted in Adolph v. Uber Technologies, Inc., Cal. Ct. App. Case 
No. G059860,) 
  
Background 
 Plaintiff Laurie Johnson is a former employee of Defendant AmSpec, LLC, a New Jersey limited 
liability company.  Plaintiff worked as a Billing Administration Specialist from about June 26, 2019 to 
December 9, 2019.  Plaintiff seeks to represent a class of consisting of all current and former non-
exempt employees of Defendant in the State.  She also seeks to represent aggrieved employees as 
private attorney general on behalf of the State of California.  
 
 Plaintiff alleges nine causes of action involving wage and hour claims, including failure to 
provide meal periods, failure to authorize and permit rest periods, failure to pay overtime wages, 
failure to pay minimum wage, and several other causes of action. 
 
  As part of AmSpec’s on-boarding process for new hires, employees are required to review, 
sign and consent to Defendant’s Payroll Dispute Resolution and Arbitration Agreement.   Employees 
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agree to submit all disputes that cannot be resolved by AmSpec’s Human Resources Department to 
binding arbitration on an individual basis.  The Arbitration Agreement provides: “This Agreement, in 
all respects, and any arbitration award that may result from this Agreement, shall be governed by the 
Federal Arbitration Act (FAA).” 
 
 On January 13, 2021, the Court granted AmSpec’s motion to compel arbitration, sending 
Plaintiff’s class action and individual statutory claims to arbitration, except her claims under PAGA. 
 
 On July 11, 2022, Defense counsel informed Plaintiff’s counsel that Defendant intended to file 
a motion to compel arbitration of Plaintiff’s individual PAGA claims based on recent Supreme Court 
ruling in Viking River Cruises, Inc. v. Moriana (2022) ___U.S.___ [142 S.Ct. 1906, 213 L.Ed.2d 179].    
Plaintiff would not stipulate to individual arbitration of her PAGA claim.   
  
Motion 
    Defendant AmSpec, LLC brings this motion to compel Plaintiff Laurie Johnson to arbitrate 
her individual Private Attorneys’ General Act (“PAGA”) claims. Plaintiff is subject to a binding 
arbitration agreement under the Federal Arbitration Act (“FAA”) that covers all the claims she alleges 
in this action, which requires her to resolve all claims through individual arbitration. Plaintiff executed 
a valid and enforceable arbitration agreement in which she agreed to pursue any claims, on an 
individual basis in arbitration, including those under PAGA. 
In light of the recent U.S. Supreme Court’s decision in Viking River Cruises, Inc. v. Moriana, (2022) 142 
S. Ct. 1906, Defendant argues Plaintiff must arbitrate her individual PAGA claims. 
 
  Defendant further moves for an order dismissing the representative PAGA claims, or in the 
alternative, Defendant argues the Court should stay any remaining claims pending the completion of 
arbitration of the individual PAGA claims.  (Code of Civil Procedure § 1281.4.)  
 
Arbitration of Individual PAGA Claims 
  Defendant brings the motion to compel now, rather than earlier, because any earlier motion 
would have been futile under Iskanian v. CLS Transportation L.A., LLC (2014) 59 Cal. 4th 348. 
Defendant argues that until the Supreme Court’s ruling in Viking, California law had previously held 
that the representative nature of PAGA meant that a plaintiff’s PAGA claims could not be compelled 
to individual arbitration because there was no individual component of PAGA claims, separate from 
the claims of all other alleged aggrieved employees. “Appellate courts have rejected efforts to split 
PAGA claims into individual and representative components.”  (Kim v. Reins International California, 
Inc. (2020) 9 Cal.5th 73, 88.) 
 
 Under Iskanian, parties cannot agree to restrict the scope of an arbitration to disputes arising 
out of a particular ‘transaction’ ’” or ‘common nucleus of facts.’ “If the parties agree to arbitrate 
“individual” PAGA claims based on personally sustained violations, Iskanian allows the aggrieved 
employee to abrogate that agreement after the fact and demand either judicial proceedings or an 
arbitral proceeding that exceeds the scope jointly intended by the parties. The only way for parties to 
agree to arbitrate one of an employee’s PAGA claims is to also “agree” to arbitrate all other PAGA 
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claims in the same arbitral proceeding.”  (Viking River Cruises, Inc. v. Moriana (2022) ___U.S.___ [142 
S.Ct. 1906, 1924, 213 L.Ed.2d 179, 199-200].)  
 
 The Supreme Court explained in the recent case, Viking River Cruises, Inc. v. Moriana (2022) 
___U.S.___ [142 S.Ct. 1906, 213 L.Ed.2d 179], that claims under PAGA can be said to be 
"representative" claims in two different ways. First,  “PAGA actions are “representative” in that they 
are brought by employees acting as representatives—that is, as agents or proxies—of the State.) 
(Viking River at p. 1916 ) The claim is representative if it is pertaining only to allegations of 
misconduct suffered by an individual.  In the second way, PAGA actions may be "representative" in 
the sense that they can address violations suffered by a number of employees beyond just the 
plaintiff. In recognizing this distinction in the "representative" nature of PAGA, the Supreme Court 
held that, notwithstanding the plaintiff's inherent role as a representative of the state, PAGA claims 
can be split into "individual" claims and non-individual "representative" claims.   The Supreme Court 
held, “We hold that the FAA preempts the rule of Iskanian insofar as it precludes division of PAGA 
actions into individual and non-individual claims through an agreement to arbitrate.” (Viking River 
Cruises, Inc. v. Moriana (2022) ___U.S.___ [142 S.Ct. 1906, 1924, 213 L.Ed.2d 179, 200].)  The Viking 
River ruling reversed the rule from the California Supreme Court in Iskanian v. CLS Transportation 
holding that PAGA claims are indivisible and may not proceed as separate individual and 
representative actions. 
 
  The Supreme Court held that an arbitration agreement which compels individual claims to 
arbitration is enforceable as to the individual portion of a PAGA claim. (Id. at 1924-25.) 
Defendant argues the Supreme Court did not disturb California law that precludes enforcement of a 
categorical waiver of the right to bring a PAGA action at all, where a PAGA plaintiff is bound by an 
agreement to arbitrate her individual claims, she must prosecute her individual claims in arbitration. 
 
 Plaintiff’s Opposition does not dispute that she must arbitrate her individual PAGA claim.  
Considering the Arbitration Agreement signed by Plaintiff and the recent Supreme Court’s ruling in 
Viking River, Plaintiff is ordered to arbitrate her individual PAGA claim. 
 
Arbitrability    
 On January 13, 2021, the Court granted AmSpec’s motion to compel arbitration, sending 
Plaintiff’s class action and individual statutory claims to arbitration, except her claims under PAGA.  
The Court specifically held that the “issue of arbitrability has been validly delegated to the arbitrator.”  
Defendant argus that Plaintiff’s claims of unconscionability and unenforceability should be decided by 
the arbitrator.  Therefore, Defendant argues the Court’s analysis needs to go no further.   
 
 Plaintiff’s Opposition raised no such objections.  In fact, Plaintiffs appears to concede that her 
individual PAGA claims must proceed to arbitration. 
 
Dismissal or Stay of Non-Individual Representative Claim 
 Defendant argues that under both Viking River and the plain language of PAGA, the remaining 
non-individual representative PAGA claims must be dismissed.  The District Court for the Eastern 
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District of California recently held: “The Supreme Court clearly set forth that non-individual PAGA 
claims should be dismissed once the individual PAGA claim is compelled to arbitration. Viking River, 
142 S. Ct. at 1925.”  (Johnson v. Lowe's Home Ctrs., LLC (E.D.Cal. Sep. 21, 2022, No. 2:21-cv-00087-
TLN-JDP) 2022 U.S.Dist.LEXIS 171626, at *11.) 
 
 Here, the Arbitration Agreement requires arbitration of all wage and hour or payroll claims.  
The PAGA claims are entirely dependent on there being wage and hour or payroll claims, and Plaintiff 
must arbitrate the PAGA claims.  Also, Defendant argues the courts may not infer that the parties 
agreed to arbitrate non-individual PAGA claims on behalf of or with respect to other employees, 
absent a contractual basis showing the parties intended to do so.  The parties here did not agree to 
arbitrate any claims on behalf of or with respect to other employees. Plaintiff signed the Arbitration 
Agreement that expressly stated, “this Agreement is for the purpose of resolving disputes between 
me and the Company.”  (DeBaro Decl., ¶ 2, Ex. A.)  The Arbitration Agreement cannot be interpreted 
to permit arbitration of non-individual class or representative claims. 
 
 Defendant argues that under the plain language of PAGA’s statutory standing provisions, both 
individual and non-individual claims must be litigated together in the same action. (Labor Code § 2699 
(a), (c).) Here, however, with the individual PAGA claims pared away, Plaintiff does not have standing 
to bring the representative PAGA claims. In Viking River, the U.S. Supreme Court agreed that a 
plaintiff has standing to bring a PAGA action only when she also maintains an individual claim. (142 
S.Ct. at 1924-1925.)  “When an employee’s own dispute is pared away from a PAGA action, the 
employee is no different from a member of the general public, and PAGA does not allow such persons 
to maintain suit.”  (Viking River Cruises, Inc. v. Moriana (2022) ___U.S.___ [142 S.Ct. 1906, 1925, 213 
L.Ed.2d 179, 201].) 
 
 Plaintiff’s Opposition 
 In the Opposition, Plaintiff argues Viking River does not compel dismissal of the non-
individual or “representative” PAGA claims, and they should not be dismissed. Plaintiff argues the 
Supreme Court’s ruling in Viking River merely held that California’s anti-waiver rule for claims under 
PAGA is preempted only “insofar as it precludes division of PAGA actions into individual and non-
individual claims through an agreement to arbitrate.” (Viking River, 142 S.Ct. at 1924.)  Plaintiff argues 
the issue of whether an aggrieved plaintiff, after ordered to arbitrate individual PAGA claims, is 
stripped of statutory standing to pursue non-individual PAGA claim, is an issue to be dictated by state 
court’s interpretation of state law.   
 
 Plaintiff points out that Justice Sotomayor recognized this in her concurring opinion in Viking 
River.  Justice Sotomayor stated,  

The Court concludes that the FAA poses no bar to the adjudication of respondent 
Angie Moriana’s “non-individual” PAGA claims, but that PAGA itself “provides no 
mechanism to enable a court to adjudicate non-individual PAGA claims once an 
individual claim has been committed to a separate proceeding.” Ante, at 21. Thus, the 
Court reasons, based on available guidance from California courts, that Moriana lacks 
“statutory standing” under PAGA to litigate her “non-individual” claims separately in 
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state court. Ibid. Of course, if this Court’s understanding of state law is wrong, 
California courts, in an appropriate case, will have the last word. 
 

(Viking River Cruises, Inc. v. Moriana (2022) ___U.S.___ [142 S.Ct. 1906, 1925, 213 L.Ed.2d 179, 201].) 
 
 Plaintiff argues the question of whether an aggrieved employee whose individual claims are 
compelled to arbitration loses standing to pursue representative PAGA claims in court is a question of 
state law. Plaintiff argues the Supreme Court in Viking River,  instead of remanding to the state court, 
guessed “wrong”  of what would happen to a plaintiff’s “representative” PAGA standing after the 
plaintiff was compelled to arbitrate her individual PAGA claims.  The Supreme Court concluded in 
Viking River, “[w]hen an employee’s own dispute is pared away from a PAGA action, the employee is 
no different from a member of the general public, and PAGA does not allow such persons to maintain 
suit.”  Plaintiff argues this is a mistaken assumption on how the state law would operate.  
 
  Plaintiff maintains, the Supreme Court’s conclusion is at odds with California Supreme 
Court’s decision in Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73.  At issue in Kim, was 
whether the plaintiff who settled his own individual PAGA claim, retained standing to prosecute a 
representative PAGA claim.  The California Supreme Court in Kim v. Reins stated, “Not every private 
citizen can serve as the state's representative. Only an aggrieved employee has PAGA standing. 
[Citations.] An ‘aggrieved employee’ is defined as ‘any person who was employed by the alleged 
violator and against whom one or more of the alleged violations was committed.’ (Kim v. Reins 
International California, Inc. (2020) 9 Cal.5th 73, 81-82.) The Court stated, “The Legislature defined 
PAGA standing in terms of violations, not injury. Kim became an aggrieved employee, and had PAGA 
standing, when one or more Labor Code violations were committed against him. (See § 2699(c).) 
Settlement did not nullify these violations.”  (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 
73, 84.) 
 
 The Court in Kim further stated, “The statutory language reflects that the Legislature did not 
intend to link PAGA standing to the maintenance of individual claims when such claims have been 
alleged. An employee has PAGA standing if “one or more of the alleged violations was committed” 
against him.” (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73, 85.) Thus, the settlement 
did not strip the plaintiff, an aggrieved employee, of standing to pursuant the PAGA claims. 
 
  Plaintiff argues that PAGA’s plain statutory language and the California Supreme Court’s 
interpretation in Kim make clear that the Plaintiff has standing to pursue the representative PAGA 
claims, despite being ordered to arbitrate her individual claims.  Plaintiff argues that  Viking River’s 
ruling that allows an employer with an arbitration agreement to split a PAGA plaintiff’s claim for civil 
penalties into two components makes no difference to that plaintiff’s standing as a statutory 
“aggrieved employee.” Thus, Plaintiff argues the claims should not be dismissed.  Plaintiff suggests 
that the Court should defer ruling on Defendant’s motion to dismiss pending a decision from the 
California Supreme Court in Uber.  (On July 20, 2022, the California Supreme Court granted review 
in Adolph v. Uber Technologies, Inc., Cal. Ct. App. Case No. G059860, which indicates that it may 
intend to address the questions of state law addressed by the U.S. Supreme Court in Viking River.)   
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  Plaintiff argues that a stay pending arbitration of Plaintiff’s individual PAGA claims, pursuant 
to Code of Civil Procedure § 1281.4 is not appropriate, either. Plaintiff argues the litigation of the 
aggrieved employees’ PAGA claims does not involve the same question and the same parties as the 
arbitration of Plaintiff’s individual PAGA claims. Moreover, Plaintiff argues   such a stay would 
severely prejudice Plaintiff and the other aggrieved employees.  A stay may make it more difficult to 
locate former employees who may be knowledgeable about Defendant’s employment policies and 
practices and may lead to lost or destroyed evidence.  Plaintiff asserts Labor Code section 2699(g)(1) 
contemplates that a representative PAGA action may proceed concurrently with the plaintiff’s 
prosecution of his or her individual claims. 
 
 Defendant’s Reply 
 Defendant argues that neither the California Supreme Court nor any Court of Appeal has 
rendered an opinion on the issue of standing, after the U.S. Supreme Court ruling in Viking River.  
Plaintiff is asking the Court to effectively overturn multiple holdings in Viking River and to read out 
the requirement in Labor Code section 2699(a) that an aggrieved employee may only bring 
Representative PAGA action “on behalf of himself or herself and other current or former employees.” 
In Viking River, the Supreme Court stated, “PAGA provides no mechanism to enable a court to 
adjudicate non-individual PAGA claims once an individual claim has been committed to a separate 
proceeding.” (Viking River, at p. 1925.)  Defendant argues that it necessarily follows that the 
individual lacks standing to proceed with the representative action and the non-individual claims 
must be dismissed. 
 
 Defendant asserts that Plaintiff makes too much of Justice Sotomayor’s concurrence, as she 
joined the opinion in full. Defendant argues that her concurrence indicates that the appellate courts 
of California may someday hold otherwise, but that does not and cannot change the fact that unless 
and until they do, the Viking River opinion she joined governs this question. 
 
 Defendant maintains Plaintiff’s reliance on Kim v. Reins Int’l California, Inc. is equally 
unavailing.  Defendant argues that the Viking River expressly relied on Kim, when it stated, “When an 
employee’s own dispute is pared away from a PAGA action, the employee is no different from a 
member of the general public, and PAGA does not allow such persons to maintain suit… and the 
correct course is to dismiss her remaining claims.” (Viking River at p. 1925.)  
 
 As to Plaintiff’s argument regarding the fact that she remains an “aggrieved employee,” 
Defendant claims it is irrelevant. Section 2699(a) requires a PAGA civil action to be brought by an 
“aggrieved employee on behalf of himself or herself and other current or former employees[.]” 
Defendant argues that once Plaintiff’s individual PAGA claims are compelled to arbitration, Plaintiff 
cannot bring a separate and distinct PAGA claim on behalf of herself in court. Plaintiff is simply relying 
on her belief that the U.S. Supreme Court “guessed wrong,” but failed to cite authority to support 
argument that she has standing to litigate the representative PAGA action.   
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 Defendant notes that while some trial courts have stayed representative PAGA actions 
pending arbitration of the individual PAGA claims, others have dismissed the representative claims.  
Defendant argues that this Court should not misunderstand Labor Code 2699 and dismiss the 
representative claims.  On the other hand, Defendant argues a stay is futile and will prejudice 
Defendant and the other aggrieved employees. If the representative claims are dismissed without 
prejudice, the other aggrieved employee would be put on notice that the need to act to protect their 
potential rights. With a stay, Defendant is prejudiced in terms of exposure to penalties per pay period 
continuing and Plaintiff will likely ask to stack penalties.  Also, a decision in Adolph v. Uber 
Technologies could take years to be issued. 
 
 Defendant argues that if the Court does not dismiss the representative PAGA claims, the 
action must be stayed under CCP § 1281.4 and the FAA.  This court has held that the FAA’s procedural 
provisions apply to this matter and, thus, the Representative PAGA claims must be stayed if they are 
not dismissed. 
 
 Court’s Ruling 
 The U.S. Supreme Court in Viking River indeed addressed what the lower court should have 
done with the plaintiff’s non-individual claims. The majority opinion stated, 

Under our holding in this case, those claims may not be dismissed simply because 
they are “representative.” Iskanian’s rule remains valid to that extent. But as we see 
it, PAGA provides no mechanism to enable a court to adjudicate nonindividual PAGA 
claims once an individual claim has been committed to a separate proceeding. Under 
PAGA’s standing requirement, a plaintiff can maintain non-individual PAGA claims in 
an action only by virtue of also maintaining an individual claim in that action. See Cal. 
Lab. Code Ann. §§2699(a), (c). When an employee’s own dispute is pared away from a 
PAGA action, the employee is no different from a member of the general public, and 
PAGA does not allow such persons to maintain suit. 
 

(Viking River Cruises, Inc. v. Moriana (2022) ___U.S.___ [142 S.Ct. 1906, 1925, 213 L.Ed.2d 179, 200-
201].) 
 
 At least one California Appellate Court decision since Viking River, has stated that this portion 
of the opinion cited above was simply dicta, since the question before the Supreme Court was 
whether the Federal Arbitration Act, 9 U. S. C. §1 et seq., preempts a rule of California law that 
invalidates contractual waivers of the right to assert representative claims under California’s Labor 
Code Private Attorneys General Act of 2004. (See Chris Mills v. Facility Solutions Group, Inc. (Nov. 1, 
2022, No. B313943) ___Cal.App.5th___ [2022 Cal. App. LEXIS 903, at *39])   
 
  The appellate court in Chris Mills v. Facility Solutions Group, Inc. points to Justice Sotomayor’s 
concurrence, where she suggests, whether an employee has standing to bring a representative PAGA 
claim in state court once the employee's individual PAGA claim is sent to arbitration is a question for 
the California courts to resolve.  (Chris Mills v. Facility Solutions Group, Inc. (Nov. 1, 2022, No. 
B313943) ___Cal.App.5th___ [2022 Cal. App. LEXIS 903, at *39].)  This is bolstered by Justice Barrett’s 
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concurrence in the opinion in Viking River, where she expressed her reservation that Parts II and IV of 
the Court’s opinion was unnecessary to the result and that much of these sections addressed state 
law questions. 
 
 However, the Mills court did not reach the issue of whether Mills would have standing to 
pursue the representative PAGA claims in the trial court because the question before that court was 
whether the arbitration agreement's waiver of Mills’ representative PAGA claim was valid. (Ibid at p. 
*39.)   
 
 Given Justice Sotomayor’s opinion that California courts will have the last word on this issue, 
and Justice Barrett’s assertion that the majority opinion unnecessarily addressed this issue, this Court 
is not inclined to outright dismiss this action given the California Supreme Court’s ruling in Kim v. 
Reins International California, Inc. (2020) 9 Cal.5th 73.  To reiterate, the Court in Kim stated, “The 
statutory language reflects that the Legislature did not intend to link PAGA standing to the 
maintenance of individual claims when such claims have been alleged. An employee has PAGA 
standing if “one or more of the alleged violations was committed” against him.” (Kim v. Reins 
International California, Inc. (2020) 9 Cal.5th 73, 85.)  Even where the plaintiff settled his claims this 
was not fatal to maintenance of a PAGA claim.   
 
 The Court in Kim further stated, “Accordingly, a PAGA claim is an enforcement action 
between the LWDA and the employer, with the PAGA plaintiff acting on behalf of the 
government. (Iskanian, at pp. 382–384.) The state can deputize anyone it likes to pursue its claim, 
including a plaintiff who has suffered no actual injury.”  (Kim v. Reins International California, 
Inc. (2020) 9 Cal.5th 73, 86 [259 Cal.Rptr.3d 769, 459 P.3d 1123].) So, even if Plaintiff has been 
ordered to arbitration, she may retain standing to prosecute the representative PAGA claims. 
 
 Here, Defendant has moved, in the alternative, for a motion to stay pending arbitration.  The 
Court grants the stay. 
 
 Defendant’s Request for Judicial Notice 
 Pursuant to Evidence Code sections 452 and 453, Defendant requests the Court to take 
judicial notice of the following: 

1. Exhibit 1-- Order of Honorable Michael L. Stern of the Superior Court of California, County of 
Los Angeles granting motion to compel individual arbitration of PAGA claim and dismissing 
remaining representative PAGA claim without prejudice in Mark Olin v. Tavistock Restaurants, 
LLC, Case No.: 18STCV03783 

  
 Exhibit 1 was not attached to the request for judicial notice.  
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6. 9:00 AM CASE NUMBER:  MSC21-00473 
CASE NAME:  CAMPOS VS ADECCO USA, INC. 
 SPECIAL SET HEARING RE:  COMPLIANCE HEARING  
FILED BY:  
*TENTATIVE RULING:* 
 
This hearing is continued to June 29, 2023 at 9 a.m.  Declaration of settlement administrator to be  
filed one week prior to the compliance hearing. 
 
The parties are advised that this case is reassigned for all purposes to Department 12, the Honorable 

Charles Treat, as of 1/3/23. 

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-01249 
CASE NAME:  LIMON VS. JACK DOHENY COMPANIES 
 *HEARING ON MOTION IN RE:  APPROVAL OF PRIVATE ATTORNEYS GENERAL ACT SETTLEMENT 
FILED BY: LIMON, PETER 
*TENTATIVE RULING:* 
 

Peter Limon moves for approval of the settlement of his PAGA suit against defendant Jack 

Doheny Companies, Inc. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks, failure to pay minimum wages and overtime, and 

cascading derivative violations.   

The total settlement payment is $25,000.  This is composed of attorney’s fees of $8,333. (one-

third of the recovery), and a PAGA penalty of $16,667, of which $12,500.25 will be forwarded to the 

LWDA and $4,166.75, to be distributed to the aggrieved employees.  

Plaintiff also entered into a separate settlement of his individual claims, which is confidential. 

Counsel’s motion indicates that the payments from the employee share of the penalty will be 

distributed among the employees based on the number of pay periods each individual worked during 

the covered time period. There is no estimate provided of the number of aggrieved employees. 

Plaintiff’s counsel attests that informal discovery was undertaken, and the settlement was 

reached after a session with an experienced mediator.  Plaintiff’s motion states that “A breakdown of 

the Plaintiffs’ potential verdict value in this case, in addition to a calculation of the potential PAGA 

value is attached herein as.”  [sic] (Motion for Approval, p. 10, lines 5-6.) There is no attachment.  
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Presumably, the reference was intended to be to the accompanying Zambrano declaration, but that 

declaration contains no such analysis. 

Plaintiff provided required notices to the LWDA of the initial claims.  The motion does not 

document or attest that notice of the proposed settlement was sent to the LWDA. 

The settlement will be administered by the Defendants, not by a settlement administrator.  

Checks will be sent out to the recipients within 30 days after the settlement is approved.  Checks will 

be valid for 120 days after issuance.  Uncashed checks will revert to Defendants.  The agreement does 

not provide any process for following up on returned mail.   

Specified PAGA claims, and any “claims for civil penalties under the PAGA” will be released.  

The agreement also specifies that “This Agreement does not include a settlement for civil penalties 

for any violations of the Labor Code other than those listed in the Complaint and/or Plaintiff’s letter 

to the LWDA.” 

The settlement does not provide for entry of a judgment incorporating its terms, but instead 

provides for a dismissal with prejudice, and does not provide that the court would maintain 

jurisdiction to enforce the settlement.  

B. Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 Cal.App.5th 

56, provided guidance on this issue. In Moniz, the court found that the “fair, reasonable, and 

adequate” standard applicable to class actions applies to PAGA settlements.  (Id., at 64.)  The Court 

also held that the trial court must assess “the fairness of the settlement’s allocation of civil penalties 

between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 46, 63.) 

C. Application to this settlement 

Plaintiff indicates that the settlement is fair, and was evaluated by counsel based on 
adequate information and arms-length negotiation.  Of course, some reduction must be made for the 
strength of the case, and the time and expense of obtaining recovery.  Even assuming success on the 
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merits of each claim, PAGA gives the court discretion to reduce penalties for a variety of reasons, 
including where “based on the facts and circumstances of the particular case, to do otherwise would 
result in an award that is unjust arbitrary and oppressive, or confiscatory.” (Labor Code, § 2699(e)(2).) 
These factors make the result hard to predict.  While a quantitative analysis may not be necessary in 
all cases, plaintiff has provided no real information at all, despite indicating that a quantitative 
analysis would be provided. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action may 

recover attorney’s fees.  Plaintiff seeks 33.3% of the total settlement amount as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar 

cross-check is extraordinarily high or low, the trial court should consider whether the percentage 

used should be adjusted so as to bring the imputed multiplier within a justifiable range, but the court 

is not necessarily required to make such an adjustment.”  (Id., at 505.)  Although Lafitte concerns a 

class action, not a PAGA-only case, this Court views the use of a lodestar cross-check as appropriate 

here.  Counsel have not provided and information concerning their lodestar fee. 

The statute does not expressly address how the 25% plaintiff’s share of the penalties is to be 
allocated among all of the aggrieved employees.  (Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 
Cal.4th 348, 382.)  One court has held, however, that the entire 25% share of penalties could not be 
awarded to the plaintiff.  (Moorer v. Noble L.A. Events, Inc.  (2019) 32 Cal.App.5th 736, 742-743.)  In 
Moorer, the plaintiff had claim worth about $9,500, yet was collecting penalties of $148,000, and 
keeping the entire employee share, causing the court to be concerned that the plaintiff had lost sight 
of the fact that the purpose of the action is to benefit the public, not private parties.  Allocation based 
on pay periods is reasonable here. 

D. Discussion and Conclusion 

The Court has several concerns about the motion as presented: 

There is no estimate of the number of aggrieved employees involved. 

There is no assessment of the strengths and weaknesses of the case. 

There is no provision for follow up on any checks returned as undeliverable. 

Any uncashed checks revert to defendants (in contrast with provision to the Controller’s 

unclaimed property fund or a cy pres recipient). 

There is no evidence that the LWDA was notified of the settlement. 

There is no provision for a compliance report or hearing in order to establish that the 

settlement has been properly implemented. 
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The settlement provides for a dismissal with prejudice, rather than a judgment incorporating 

its terms.  (In a class action, a judgment is required by CRC 3.769(h).  While that requirement does not 

apply here, the same concerns that underly the class action requirement apply here, thus the Court 

ordinarily requires a judgment.)  Even if a dismissal were to be accepted, it would be necessary to 

provide that the court retains jurisdiction to enforce the settlement, which apparently has not been 

done. 

Plaintiff settled his individual claim at the same time in a confidential settlement.  In a class 

action, where the plaintiff seeks to dismiss the case, CRC 3.770 requires that a declaration be 

submitted to the Court setting forth any consideration received for the dismissal.  While this does not 

directly apply to a PAGA-only claim, the Court ordinarily requires a similar declaration, because it is 

important to establish that the plaintiff has not in effect traded PAGA penalties for individual 

payments.  Plaintiff specifically contends that his “individual claim is greater than the PAGA 

settlement amount because it is substantiated by analysis of Plaintiff’s recorded hours,” and sets 

forth specific numbers of violations.  But Plaintiff provides no information concerning the other 

aggrieved employees and the value of their PAGA claims. 

Plaintiff has not provided an estimate of the lodestar fee, and accordingly the Court cannot 

determine whether the proposed fee of one-third of the recovery is reasonable in this case. 

Hearing required. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSN21-1755 
CASE NAME:  MARK S. VS STATE OF CALIFORNIA 
 HEARING IN RE:  TO COMPEL FURTHER PRODUCTION OF DOCUMENTS  
FILED BY:  
*TENTATIVE RULING:* 
 
Pursuant to the request of the parties to the motion, the hearing is continued to Thursday, December 
22, 2022, 9:00 a.m.  In the interim, the parties are directed to finish the meet and confer process and 
to file a further status report no later than December 19, 2022. 

 

  
    

9. 9:30 AM CASE NUMBER:  MSC21-02089 
CASE NAME:  VILLANUEVA VS. RABOBANK 
 SPECIAL SET HEARING RE:  INFORMAL DISCOVERY CONFERENCE  
FILED BY:  
*TENTATIVE RULING:* 
 
Hearing required. 
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10. 9:30 AM CASE NUMBER:  MSC21-02089 
CASE NAME:  VILLANUEVA VS. RABOBANK 
 SPECIAL SET HEARING RE:  MOTION TO COMPEL COMPLIANCE WITH DEF. AGREEMENT TO 
PRODUCE DOCS.  
FILED BY:  
*TENTATIVE RULING:* 
 
Hearing required. 

 

  

 


